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price of an equivalent wholesale service reflecting an avoided cost discount established in Docket No. 94-999-01 (Phase
1 Order).

We do not by this decision intend to eviscerate resale as an available entry vehicle under the 1996
Act. Entrants are free to choose that mode of entry to secure the now more advantageous ordering and provisioning
milieu. We note that we here decide in conceptual terms the rules of engagement for how AT&T/MCI shall access the
public network. The economic essence of our decision relates not so much to what combination of network elements
AT&T/MCI may purchase from USWC to provide finished service, but rather what the purchase price is. As permanent
prices are established during the course of Docket No. 94-999-01, we will be mindful of any price arbitrage opportunity

that would arise from exploiting a price differential between wholesale prices and the sum of UNE prices that form a

service equivalent to one purchased for resale.

Issue 7.-.41 -- Operational Support Systems (“OSS”)

Pursuant to § 252(d) we must provide a schedule for implementation of the terms of the
interconnection agreement. We concur with AT&T’s representation of the intent of our interim orders issued March
25, 1997 and December 24, 1996 in this arbitration. We conclude that the interconnection agreement should reflect only
EDI implementation dates, including a date for the unbundled network element platform. We so find because USWC’s
Interconnect Mediated Access (“IMA”) does not comply with our prior order that “EDI architectures and interfaces will
best serve the public interest”. We adopt the EDI pre-order availability dates enumerated in correspondence to the
Commission from counsel for AT&T and USWC dated June 4, 1998 and May 29, 1998, respectively. We order that

paragraphs 9.1 through 9.1.5 of Attachment 7 to the interconnection agreements filed by the parties on May 27 and May
28, 1998 be amended as follows:

9.1 Operational Support Systems shall be available for preordering, ordering, provisioning, maintenance, repair
and billing under the following target schedule:

9.1.1  Service Resale for POTS and Multiline Hunt Group up to 12 lines by 1/1/98;

9.1.2  Complex Business services by 2/28/99;

9.1.3  Interim Number Portability by 9/30/98;

9.1.4  Unbundled Network Platform by 2/28/99;

9.1.5  Other elements within the Agreement by 2/28/99 or as agreed to by the Parties.

11
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ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED as follows:

Within thirty days from the date hereof, U.S. WEST COMMUNICATIONS, INC., and AT&T OF
THE MOUNTAIN STATES, INC., and U.S. WEST COMMUNICATIONS, INC., and MClmetro
ACCESS TRANSMISSION SERVICES, INC., pursuant to UCA §54-8b-2.2 (1)(d), § 252 (e) of the
1996 Act and § 17.1 of the interconnection agreements approved herein, shall separately submit for

this Commission’s approval amendments to the above-referenced interconnection agreements which

embody the decisions made herein.

12
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DATED at Salt Lake City, Utah, this 9th day of June, 1998.

Stephen F. Mecham, Chairman

Constance B. White, Commissioner

Clark D. Jones, Commissioner

Attest:

Julie Orchard
Commission Secretary
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Office of the Secretary

Service Date

December 1, 1997BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF AT&T COMMUNICA TIONS OF THE MOUNTAIN  ))|CASE NO.
- STATES, INC. PETITION FOR ARBITRATION PURSUANT TO SECTION | [USW-T-96-
252(b) OF THE TELECOMMUNICA TIONS ACT OF 1996 OF THE RATES, [)[15

TERMS, AND CONDITIONS OF INTERCONNECTION WITH U S WEST.
)ATT-T-96-
2
(
,,,,,,, ORDER

)[NO- 27236

— )
)
)

This is an arbitration proceeding initiated by AT& T Communications of the Mountain States, Inc.
(AT&T) under provisions of the federal Telecommunications Act of 1996 (Act). The Act was enacted
by Congress to foster competition in local telecommunications service markets. It enables potential
competitors to enter local markets in any of three ways: by purchasing unbundled network elements
from the incumbent local exchange carrier (LEC), by reselling the incumbent LEC’s retail services
purchased at wholesale rates, or by constructing their own facilities.

The first two methods for a competitor’s market entry can be accomplished only with an agreement
between the competitor and the incumbent LEC, and even a facilities-based competitor may need an
agreement to provide for the exchange of customer traffic. The Act establishes certain duties for
telecommunications carriers to facilitate the reaching of an agreement and requires active negotiation
by the parties to precede an arbitration to resolve disputed issues. 47 U.S.C. «» 251, 252. If the parties
are unable to negotiate a final agreement, either party may request arbitration by a state utilities
commission to resolve the open issues. AT&T initiated this arbitration as part of its effort to negotiate

an interconnection agreement with U S WEST Communications, Inc. (U S WEST), to enable AT&T
to enter the local telecommunications market in Idaho.

PROCEDURAL BACKGROUND

The procedural history of this case is lengthy and is briefly summarized in Order No. 27050 issued by
the Commission on July 17, 1997. The Commission appointed an arbitrator to resolve the disputed
issues and facilitate the completion of an agreement by the parties. Following extensive discovery, the
presentation of evidence at an arbitration hearing and the filing of post-hearing briefs, the arbitrator
issued on March 24, 1997 a First Order Addressing Substantive Arbitration Issues (First Order). After
more discussions, hearings and formal briefing, the arbitrator issued a Second Arbitration Order on
June 9, 1997. The Commission then reviewed the record and the arbitrator’s decisions and issued
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Order No. 27050 "as the resolution by arbitration of disputed issues pursuant to Section 252(b) of the
Telecommunications Act." Order No. 27050, p. 5.

The parties were unable, however, to reach agreement on some contract issues that had not been
presented to the arbitrator. In addition, the United States Court of Appeals for the Eighth Circuit on
July 18, 1997 issued its decision in an appeal challenging the authority of the Federal Communications
Commission (FCC) to specify certain terms for interconnection agreements. See Iowa Utilities Board
v. Federal Communications Commission, 120 F.3d 753 (8th Cir. 1997). The Court’s decision
potentially impacted several issues between U S WEST and AT&T. To resolve the remaining issues
and consider the effect of the Jowa Ultilities Board decision, the arbitrator participated in further
discussions with the parties and accepted additional briefing. On August 26, 1997, the arbitrator filed a
Third Arbitration Order. Finally, following the presentation of additional issues, the arbitrator filed a
Fourth Arbitration Order on September 8, 1997. [ The arbitrator provided facsimile copies of the
Fourth Order to the parties on September 5, 1997, presumably so that any issues resulting from the

Fourth Order could be included in the parties ’ petitions for review filed with the Commission on
September 8, 1997 ]

AT&T and U S WEST each filed a Petition for Review on September 8, 1997. Both Petitions
requested review of issues decided in the four arbitration orders as well as our Order No. 27050. This,
however, did not mark the end of the process to present the disputed issues to the Commission. As
discussions for the interconnection agreement continued, the parties again could not agree on certain
issues, mainly dealing with the price lists for services or products provided by U S WEST, and
returned to the arbitrator for assistance. The arbitrator accordingly issued on October 6, 1997 his Fifth
Arbitration Order. The Commission provided the parties an opportunity to raise issues for review

based on the Fifth Order, and U S WEST filed a Supplemental Memorandum in Support of its Petition
for Review on October 14, 1997.

This would have completed the presentation of issues for the Commission’s review but for additional
action, also occurring on October 14, 1997, by the Eighth Circuit Court of Appeals. The Court,
granting petitions for review filed in the lowa Utilities Board case, issued an amendmentto its
decision. The Court vacated an additional FCC rule relating to the purchase of unbundled network
elements by a competitor LEC. Believing the amendment to the Jowa Utilities Board decision to be
directly relevant to issues presented in this arbitration, U S WEST requested an opportunity to file an
additional brief with the Commission, and AT&T requested an opportunity to respond. U S WEST
thus on October 27, 1997, filed a Second Supplemental Memorandum in Support of its Petition for
Review, and AT&T filed its Memorandum in Response on November 7, 1997.

Before we begin our discussion of particular issues, it is worthwhile to set forth the standards and
policies that guide our review in this case. This is an arbitration rather than a full-scale adversarial
proceeding brought to an administrative hearing before the Commission. This arbitration is brought
after and in the midst of lengthy discussions by the parties to reach an agreement, and its purpose is to
decide only those issues on which the parties are unable to reach an accommodation. In fact, although
the issues presented in the arbitration are significant and numerous, many issues were voluntarily

negotiated by the parties. The goal of this process is an interconnection agreement the parties are
willing to sign.

The distinction between this arbitration and the usual adversarial proceeding is significant to the
process for completing the case. For one, the usual appeal to the Idaho Supreme Court afforded by
Idaho Code « 61-627 is not available, as the Act makes clear that a state court does not have

— aa am g -



" on27236.htm Page 3 of 12

jurisdiction to review an interconnection agreement. See 47 U.S.C. » 252(e)(4). Rather than an appeal,
any party aggrieved by approval of an interconnection agreement can file "an action in an appropriate
federal district court to determine whether the agreement . . . meets the requirements of Section 251
and this section [Section 252]." 47 U.S.C. * 252(e)(6).

Our review of the issues is guided by the standards of Sections 251 and 252 of the Act, as well as
rules promulgated by the FCC to implement the Act’s goals. However, the terms of the Act do not
and cannot dictate specific results in each of the hundreds or thousands of details and complex issues
that make up an interconnection agreement. This is especially true in light of the Jowa Utilities Board
decision that rejected some of the FCC rules that specified resuits for significant issues, including
pricing of unbundled network elements and wholesale rates. Instead, the Act provides parameters
outside of which terms of an interconnection agreement may not go. On individual issues, any of
several results can be permissible under the Act and FCC regulations,and this arbitration will decide
those issues if the parties cannot. Thus, the Act encourages the parties to voluntarily negotiate the
terms of their agreement, but creates the arbitration process for the Commission to decide those

issues, consistent with the terms of the Act and applicable regulations, on which the parties cannot or
will not agree.

The nature and purpose of this arbitration and the requirements of the Act guide our resolution of the
petitions for review. Because the goal is to provide terms for the completion of an agreement, we need
not discuss issues on which the parties have agreed, or which have already been decided in a manner
consistent with the Act and applicable regulations. We will address only those issues that remain open
for decision or that may have been decided improperly in light of the Act, or where clarification will
assist the parties’ efforts to reach a final agreement.

A. ISSUES RAISED IN U S WEST’S PETITION FOR REVIEW

1. Unbundled Network Elements.

Prior to the arbitrator’s Third Order, U S WEST argued that the Act prohibits what U S WEST refers

to as "sham unbundling." This issue, listed as issue 25 in the First Order, is stated in that Order as
follows:

U S WEST observes that the separate pricing methods that apply to access to network elements and
to services bought for resale can produce inequitable and unsound results in the case where AT&T
purchases access to and recombines U S WEST elements without adding its own physical network
elements. Specifically, U S WEST considers it inappropriate to allow AT&T to buy access to U S
WEST switching and loops at element rates that, when combined, produce a price that would be
substantially below the price that AT&T would pay for U S WEST retail services that it resells.

First Order, p. 11.

U S WEST raised the issue again following the Jowa Utilities Board decision, and the arbitrator
revisited the issue in the Third Order at page 8-10. The arbitrator concluded that "the Eighth Circuit’s
opinion does not fundamentally alter the right of AT&T to take from U S WEST elements in an
unseparated fashion." Third Order, p. 9. U § WEST in its initial petition for review memorandum did
not identify a particular contract term it believes must be changed, but asked the Commission to "bar

the practice of sham unbundling, and . . . clarify that U S WEST need only provide network elements
to AT&T on an unbundled basis." U S WEST Petition, p. 7.
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The spotlight focused again on AT&T’s ability to purchase unbundled network elements following the
Eighth Circuit Court’s amendment to its Jowa Utilities Board decision. The Court struck down an
additional FCC regulation promulgated to clarify the duty of incumbent LECs to provide unbundled
network elements to competitor providers. U S WEST argues in its last memorandum that it "cannot
be required to recombine unbundled network elements for any [competitor] LEC," and contends that
“the proposed interconnection agreement between AT&T and U S WEST must therefore be modified
to delete any requirement that U S WEST provide elements in a combined state for AT&T." U S
WEST Second Supplemental Memorandum, p. 3, 5. Thus, U S WEST’s argument regarding what it
terms "sham unbundling” has changed during the course of events. Initially, U S WEST argued that
AT&T should not be permitted to purchase all network elements required to provide local service at
unbundled rates and thereby avoid purchasing packaged services at presumably higher wholesale rates.
U S WEST now contends that it cannot be required to provide any combined elements to AT&T,
because the Act requires AT&T to recombine elements it purchases as unbundled network elements.

In its Responsive Memorandum, AT&T contends that neither Section 251(c)(3) nor the Eighth Circuit
Court’s decision restrict the ability of a competitor LEC to purchase unbundled elements and
recombine them in order to provide service. AT&T also contends that "simply eliminating language
regarding combinations as proposed by U S WEST will render the agreement fatally incomplete and
create significant barriers to entry." AT&T Responsive Memorandum, p. 7. According to AT&T,

because the agreement in this case contemplated that U S WEST would provide elements in
combination if requested by AT&T, the agreement contains no provisions for how U S WEST will
uncombine, or how AT&T will combine, those elements. Further, it provides no information regarding
exactly how AT&T will gain nondiscriminatory access to U S WEST’s network to accomplish the
combination of elements U S WEST chooses to separate. In addition, the agreement does not detail

how customer outages and service quality concerns raised by the separation of elements will be
eliminated or at least minimized.

AT&T Responsive Memorandum, p. 7.

AT&T also argues that state law can be applied to uphold the arbitrator’s decision to prevent U S
WEST from "tear{ing] apart its network elements so that new entrants must recombinethem" and "to
uphold the arbitrator’s decision that U S WEST must provide AT&T combinations of network
elements." AT&T Responsive Memorandum, p. 8, 11. AT&T asks the Commission to approve the
arbitrator’s decision on access to unbundled network elements. Alternatively, because U S WEST
must provide nondiscriminatory access to its network so that AT&T can recombine network elements,
AT&T contends "the parties must be given an opportunity to negotiate terms and conditions for
combining elements, bring any unresolved issues to arbitration and have contract language reviewed
and approved by this Commission." AT&T Responsive Memorandum, p. 11.

To resolve these issues regarding access to unbundled network elements, we turn to the provisions of
the Act, as well as the clarifications provided by the Jowa Utilities Board decision. Section 251(c)(3)
of the Act describes the duty of an incumbent LEC to provide unbundled access as follows:

The duty to provide, to any requesting telecommunications carrier for the provision of a
telecommunications service, non discriminatory access to network elements on an unbundled basis at
any technically feasible point on rates, terms and conditions that are just, reasonable, and non
discriminatory in accordance with the terms and conditions of the agreement and the requirements of
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this section and section 252. An incumbent local exchange carrier shall provide such unbundled
network elements in a manner that allows requesting carriers to combine such elements in order to
provide such telecommunications service.

The Jowa Utilities Board decision rejected several FCC rules promulgated to implement the
unbundling requirements of Section 251(c)(3). Initially, the Court vacated 47 C.F.R. « 51.315(c)-(f),
FCC rules that required incumbent LECs to recombine network elements that are purchased by the
competitor carrier on an unbundled basis. The Court noted that the last sentence of Section 251(c)(3)
"unambiguously indicates that requesting carriers will combine the unbundled elements themselves."
Iowa Utilities Board, 120 F.3d at 813. In its amended decision, the Eighth Circuit Court also vacated

47 CFR. » 51.315(b), which provides that "except upon request, an incumbent LEC shall not separate
requested network elements that the LEC currently combines."

The following requirements, stated in terms applicable to this case, are quite clearly enunciated by the
Act and the Jowa Utilities Board decision: (1) U S WEST must provide to AT&T access to
unbundled network elements; (2) AT&T can purchase any or all of the network elements it needs as
unbundled elements; (3) U S WEST need not combine unbundled elements for AT&T, but U S WEST
must provide the access AT&T needs to U S WEST’s network in order to recombinethe unbundled
elements. Other than broadly defining the term "network elements" to be unbundled, the Act does not
provide guidance to incumbent LECs in determining the points at which elements must be unbundled,
and the FCC rule prohibiting the decombining of currently combined elements has been vacated.

However, the Act does not prohibit the sale of unseparated components as part of unbundled network
elements.

With these rules in mind, we turn to the arguments presented by U S WEST. The first has been fairly
well answered by the Eighth Circuit Court of Appeals in its conclusion that the Act does not restrict a
competitor LEC from purchasing whatever element it needs on an unbundled basis. The Eighth Circuit
stated that "the plain language of subsection 251(c)(3) indicates that a requesting carrier may achieve
the capability to provide telecommunications services completely through access to the unbundled
elements of an incumbent LEC’s network." lowa Utilities Board, 120 F.3d at 814. The Court rejected
the argument that the ability to select unbundled access over resale as the preferred route to enter the
local telecommunications markets will nullify the resale provisions. The Court noted that "unbundled
access has several disadvantages that preserve resale as a meaningful alternative." 120 F.3d at 815.
For example, "with resale, a competing carrier can avoid expending valuable time and resources
recombining unbundled network elements." Id. Thus, the initial "sham unbundling" argument made by
U S WEST was directly rejected by the Jowa Utilities Board decision.

U S WEST also argues too broadly the effect of the Eighth Circuit Court’s amendment to the Jowa
Utilities Board decision. U S WEST contends that the Court’s rejection of the rule preventing an
incumbent LEC from separating network elements that it currently combines means that the
interconnection agreement cannot require U S WEST to provide any elements in a combined state to
AT&T. The problem with U S WEST’s argument is that it goes too far. If an incumbent LEC were
actually prohibited from providing any combined components to a requesting carrier, the access to
unbundled elements requirement would be so impractical as to become meaningless. U S WEST
would be required to break down each network element into countless physical components, and also
provide access to its network at innumerable points so that AT&T could reconstruct them. Fully
implemented, this result would add tremendous financial and technical burdens to both companies to
the extent that the unbundled access requirement of Section 251(c)(3) would never be realized.
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We do not believe Congress, or the Eighth Circuit Court, had this result in mind for the unbundled
access requirement. By rejecting 47 C.F.R. 51.315(b), the Court did no more than recognize the
distinction between the incumbent LEC’s duty under Section 251(c)(3) to provide access to
unbundled network elements and its duty under Section 251(c)(4) to offer its retail services at
wholesale rates. The FCC rule was "contrary to 251(c)(3) because the rule would permit the new
entrant access to the incumbent LEC’s network elements on a bundled rather than an unbundled
basis," and thereby "obliterate the careful distinctions Congress has drawn in subsections 251(c)(3)
and (4)." Iowa Utilities Board, 120 F.3d at ___. It does not necessarily follow from the Court’s
rejection of the rule that the Act prohibits a LEC from permitting components that necessarily
comprise unbundled network elements from remaining in their unseparated state as part of an
interconnection agreement. Requiring a competing LEC to recombine the elements it purchases on an

unbundled basis is not the same as saying the incumbent LEC can never leave unseparated components
in their combined state.

We have reviewed the arbitrator’s Third Order regarding access to unbundled elements, as well as
Attachment 3 to the draft interconnection agreement. Section 1.2.1 of Attachment 3 identifies the
unbundled network elements U S WEST will provide to AT&T, and Section 1.2.2 makes it clear that
AT&T has the burden to recombine the unbundled elements. These provisions are consistent with
Section 251(c)(3). U S WEST in its Second Supplemental Memorandum does not identify particular
elements that it believes are impermissibly combined, but only argues that the interconnection
agreement should "be modified to delete any requirement that U S WEST provide elements in a
combined state for AT&T." The Act does not require the sweeping prohibition requested by U S
WEST, and without more particular identification of the component combinations U S WEST believes
are impermissible, we will not disturb the arbitrator’s decision regarding access to unbundied elements.

2. Shared Transport.

Local telephone calls are transmitted over facilities that are either dedicated or common. Common
local transport, or shared transport, is an interoffice transmission path between an incumbent LEC’s
end offices that is shared by other carriers. Shared transport also means that the route of a call is not
necessarily predetermined. Instead, "for each call, the LEC must use its own routing table to determine
which trunks to use, depending on the call’s destination and the currentavailability of circuits.”" U S
WEST Second Supplemental Memorandum, p. 7. Because the LEC determines the most efficient
route for each call at the time it is made, it is not necessary for the "requesting carrier to choose
particular interoffice facilities or to specify the routing instructions for the call.” U S WEST Petition,
p. 7.

The arbitrator determined that "shared transport (between all U S WEST switches, but not between U
S WEST and incumbent switches, or between U S WEST switches and serving wire centers) is an
unbundled network element [and] should be included in the final agreement.” Third Order, p. 11. U S
WEST contends in its Petition for Review that shared transport is not, or should not be, available as
an unbundled network element. U S WEST renews its argument in its Second Supplemental
Memorandum, contending that the October 14, 1997 amendment to the Jowa Utilities Board decision
supports its position. Because the transmission of a call requires access to several different network
components, U S WEST argues that shared transport cannot itself be an unbundled network element.

U S WEST concedes, however, that FCC rules left undisturbed by the lowa Utilities Board case
require incumbent LECs to provide shared transport as an unbundled network element. See, FCC



‘ on27236 htm Page 7 of 12

Local Interconnection Order, CC Docket No. 96-98, « 439; FCC Third Order on Reconsideration, *
44. Also, although shared transport was not specifically discussed in the Jowa Utilities Board decision,
the Court upheld the FCC’s broad determination of network elements subject to unbundling
requirements. See, lowa Ultilities Board, 120 F.3d at 808-09. ("We believe that the FCC determination
that the term ‘network element’ includes all of the facilities and equipment that are used in the overall
commercial offering of telecommunications is a reasonable conclusion and entitled to deference").

We find that providing shared transport as an unbundled network element is reasonable and consistent
with the requirements of the Act. First, as we discussed in the previous section, Section 251(c)(3)
does not prohibit the use of unseparated components in unbundled network elements. If it did, every
unbundled element would necessarily be broken down into numerous physical components. In the case
of shared transport, a breakdown into the smallest identifiable components would not be possible until
after the call is made, because by definition the route of the call is not specified in advance. The
practical effect of U S WEST’s interpretation of 251(c)(3) would be to make shared transport
unavailable to competing LECs. Indeed, U S WEST argues thatit "cannot be required to provide

unbundled access to transmission facilities between end offices." U S WEST Second Supplemental
Memorandum, p. 9.

Second, requiring AT&T to designate in advance the routes for its customers’ calls would greatly
increase AT&T’s costs to provide service. The arbitrator found that "foreclosing AT&T’s use of the U
S WEST transport element in a manner such as U S WEST uses them itself would build into AT&T’s
operations a significant cost disadvantage." Third Order, p. 11. To implement the unbundled elements
requirements and determine which network elements should be made available, the Act directs the
FCC to consider whether "the failure to provide access to such network elements would impair the
ability of the telecommunications carrier seeking access to provide the services that it seeks to offer.”
47 U.S.C. 251(d)(2)(B). The FCC determined that the requesting carrier’s ability to provide a service
would be impaired "if the quality of the service the entrant can offer, absent access to the requested
element, declines and/or the cost of providing the service rises." First Report and Order, * 285. The
Iowa Utilities Board decision specifically upheld this standard for determining whether a network
element should be made available to the competitor LEC:

If the quality of the service declines or the cost of providing the service rises as a result of a requesting
carrier’s inability to gain access to a network element, then the requesting carrier’s ability to provide

the service has been made worse. The FCC’s interpretation of the "impairment” standard is reasonable,
and we give it deference.

Iowa Utilities Board, 120 F.3d at 812 (citations omitted). By this standard, AT&T’s ability to provide
local telecommunications service is impaired if shared transport is not available as a network element.
We thus find it appropriate that the interconnection agreement should make shared transport available

to AT&T as an unbundled network element, and we approve the arbitrator’s resolution of the shared
transport issue.

3. Points of Interconnection.

Both U S WEST and AT&T request review of the arbitrator’s decision regarding points of
interconnection, i.e., those places where a competitor LEC can interconnect with the incumbent’s
network. The Act requires that an incumbent LEC provide interconnection with its network "at any
technically feasible point within the carrier’s network." 47 U.S.C. » 251(¢)(2). The First and Second
Orders authorize AT&T’s interconnection at any technically feasible point, but also authorizethe ADR
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process to adjust interconnection cost responsibilities where U S WEST can demonstrate that a
— substantially more economical means for connecting at an equally effective point exists.

In their Petitions, U S WEST argues that it should have greater latitude to control points of
interconnection based on considerations of economy or efficiency, while AT&T contends that these
considerations have no role in determining technical feasibility for points of interconnection. Order
No. 25070 approved the resolution of these positions in the First and Second Orders, and we again
approve the arbitrator’s decision relative to points of interconnection. The arbitrator provided for
AT&T’s interconnection at any technically feasible point, as Section 251(c)(2) requires, but also
provided an opportunity for the parties to adjust the costs of a particular interconnection if U S WEST
----- can demonstrate that an equally effective but more economical interconnection point exists. This

practical result is consistent with the terms of Section 251(c)(2). See, lowa Utilities Board, 120 F .3d
at 810.

4. Physical Collocation.

U S WEST in its Petition argues that the arbitrator did not limit AT&T’s ability to physically collocate
equipment on U S WEST premises. Section 251(c)(6) places a duty on U S WEST to allow AT&T to
physically collocate its equipment on the premises of U S WEST. U S WEST may provide virtual
rather than physical collocation upon proof to the Commission "that physical collocation is not
practical for technical reasons or because of space limitations."

We believe the resolution of this collocation issue in the First Order is consistent with the requirements
of Section 251(c)(6), and we thus decline to disturb the arbitrator’s resolution.

5. Non-Recurring Charges.

The Fifth Order resolved pricing issues for loop unbundling, collocation charges, and certain
nonrecurring charges. U S WEST does not object to the arbitrator’s resolution of the first two issues,
but does dispute the resolution for non-recurring charges.

The nonrecurring charges at issue apply to the ordering and installation of loops, ports, and signaling
links. This issue was presented late in the arbitration. The arbitrator in his Fifth Order reviewed the
record for these nonrecurring charges, and concluded that U S WEST’s evidence that the range of
$100 to $500 for these charges was essentially unrebutted, but that AT&T’s evidence that the costs
were "close to nothing” was also essentially unrebutted. Fifth Order, p. 3. The arbitrator, unable to
undertake his own independent review of the U S WEST cost studies withoutadditional hearings,
concluded that U S WEST "shall be entitled to charge 10 percent of the nonrecurring charges that its
final price lists includes for loops, ports, and signaling links." Fifth Order, p. 5. However, the arbitrator
also provided a means for the rates to be adjusted: "These charges shall be subject to true-ups
retroactively to the commencement of service under the interconnection agreement, in the event that
these charges are changed by later Idaho proceedings." Id.

It is evident in the Fifth Order that the arbitrator’s substantial concerns about U S WEST’s cost
studies in support of nonrecurring charges left him unsatisfied that the evidence was reliable enough to
finally determine the appropriate charges. Rather than delay the already lengthy proceedings any
further, the arbitrator allowed the charges at amounts lower than requested by U S WEST and higher
than argued by AT&T, and recognized that the amounts could be adjusted, and applied retroactively,
in a subsequent proceeding. We find this to be an appropriate compromise solution for these charges,

httn-/famra mae etate id ne/ardercd/ON?7726 HTM 7/13/98



on27236.htm Page 9 of 12

and we approve this resolution for the interconnection agreement. If either party finds after AT&T
begins providing service under the agreement that the approved amounts are inappropriate, the parties
should renegotiate the charge amounts. Should good faith efforts to change the amounts prove
unsuccessful, either party may resolve any remaining disagreement through the agreement’s dispute
resolution procedure, or as part of a proceeding subsequently filed with the Commission.

6. Other Issues.

U S WEST identifies other issues for review, some of which were decided in the Third and Fourth
Orders, some of which were agreed to by the parties somewhat at variance to language in the First and
Second Orders, and some of which are merely points of clarification. We have reviewed these
additional issues and have determined that adjustments to the arbitrator’s resolution are not necessary,
other than to clarify certain contract requirements.

As matters of clarity, the following is provided to assist in preparation of the final agreement:

(a) Issue 46, interim number portability pricing, the reference to "gross revenues” at page 33, Second
Order, to apportion number portability costs refers to all intrastate and interstate revenues generated
within the state of Idaho. This issue is further discussed in the next section of the Order.

(b) Issue 63, Quality Standards. Incumbent LECs are not required by the Act "to provide its
competitors with superior quality interconnection", or to provide to requesting carriers "superior
quality access to network elements on demand." Jowa Utilities Board, 120 F.3d at 812-13.
Accordingly, the contract need not require more of U S WEST than the Act requires.

We have reviewed each issue raised by U S WEST in its Petition for Review. The adjustments and
clarifications we make in this Order are consistent with the requirements of the Act. The issues that we

did not discuss or alter are determined by the Commission to be properly resolved by the arbitration
process.

B. ISSUES RAISED IN AT&T’S PETITION FOR REVIEW

1. Costs and Rate Issues.

The first four issues identified in AT&T’s Petition relate to costs and rates. AT&T contends (1) the
Commission should vacate its adjustment to the wholesale rate, (2) that adjustments should be made
to the approved costs of loop unbundling, loop unloading and loop conditioning, (3) that the
Commission should adopt AT&T’s collocation rates, and (4) that the Commission should not adopt
the approved rates and prices for the entire three-year term of the interconnection agreement.

These issues all were decided in the Commission’s review of the First and Second Orders, and we are
not persuaded that adjustments should be made to the approved resolution. The record on these cost
and price issues is complex, extremely detailed and lengthy, and the evidence could be construed to
support various specific results, including those advocated by AT&T. It is clear in the First and
Second Orders that the arbitrator carefully considered all the evidence presented in resolving these
issues. The Commission did the same in making two adjustments to produce a better overall balance
among the competing and conflicting arguments and evidence the parties presented on the issue of the
wholesale discount. AT&T does not contend that the resolution of these issues is incompatible with
the terms of the Act, and we thus decline to make adjustments regarding the resolution of these issues.

htto//www nuc.state.id.us/orders/ON27236 HTM 7/13/98
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- 2. Number Portability Costs.

AT&T contends that the arbitration orders regarding cost allocations for implementing number
portability are "inconsistent with the Act and the FCC’s Number Portability Order." AT&T Petition, p.
20. The First Order provides that U S WEST and AT&T should "track their costs ofproviding interim
number portability until a definitive method for allocating the cost is determined." First Order, p. 39. 1t
is this allocation solution that AT&T contends is inconsistent with the Act and FCC requirements
because it "is really not a standard at all." AT&T Petition, p. 20.

As AT&T concedes, however, the Second Order does contain a specific method for allocating number
portability costs—"apportionment according to gross revenues of AT&T and U S WEST, less charges
paid to other carriers." AT&T Petition, p. 17; Second Order, p. 33. AT&T nonetheless also objects to
this approach as inconsistent with the methods recommended by the FCC.

We believe the Second Order’s method of allocating number portability costs is consistent with
recommendations of the FCC. The FCC specifically permits the use of gross revenues less payments to
other carriers as an allocator. The Second Order provides that AT&T will pay number portability costs
according to its share of gross revenues, less payments to other carriers (as compared with the same
measure of U S WEST revenues). AT&T’s Petition for Review recognizes that such a method is
permitted by the FCC. Specifically, paragraph 136 of the FCC’s July 2, 1996 First Report and Order
and Further Notice of Proposed Rulemaking (CC Docket No. 95-116; RM 8535) cites MFS Illinois
plans as one of those currently in use that satisfies the FCC’s competitive neutrality criteria. That
approach, as described in the FCC Order, appears to do exactly what the arbitrator did here; i.e., to

apportion costs according to the gross revenues of the single incumbent and the single competitor
involved in that situation.

We find that the Second Order’s treatment of interim number portability costs is appropriate. To the
extent, however, that the Second Order is unclear, the Commission makes it explicit that the share of
costs that AT&T is required to pay for U S WEST’s costs to make interim number portability

available in Idaho is its gross revenues, less payments to other carriers, divided by the sum of its and U
S WEST’s gross revenues, less payments to other carriers.

Both AT&T and U S WEST note that the Second Order does not state explicitly whether the revenue
base that 1s to be used to allocate number portability costs includes interstate revenues. Footnote 380
of the July 2, 1996 FCC Order addresses the issue of the costs to be included when gross revenues
serve as the allocation basis. That footnote requires that the calculation of gross revenues meet two
criteria—it must be limited to the revenues generated in the state involved and it must include
intrastate and interstate revenues. Therefore, according to the FCC requirement, theAT&T and U S

B WEST gross revenues that are to be used to calculate the apportionment of interim number portability
costs are the intrastate and interstate revenues generated in Idaho.

3. Possible Rebundling Charge.

AT&T argues that the provision in the First Order that contemplates an opportunity for U S WEST in
the future "to propose for combined switching and loop element prices a surcharge that will promote

facilities-based competition" is inappropriate. See, First Order, p. 14. AT&T contends that such a
surcharge would violate terms of the Act.

httr ey mne otata 1A ve/Aardare/ ONIYTI2A HTN 7/1 ‘;/98
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The First and Second Orders, which were approved in Order No. 25070, do not authorize a surcharge
for combining switch and loop elements. The arbitrator merely indicated that circumstances might
develop where such a price surcharge could be appropriate. By approving the arbitrator’s
recommendation that U S WEST be afforded an opportunity to demonstrate the appropriateness of
price adjustments under certain circumstances, the Commission was not indicating approval of any

specific adjustment or surcharge. Accordingly, we do not find that any adjustment must be made
regarding this issue.

4. Operating Support System Development and Implementation Costs.

At page 31-32 of its Petition, AT&T addresses an issue relating to costs for developing and
implementing an operational support system (OSS). An OSS is a computer application that provides
gateways for competitor LECs to access where necessary U S WEST’s computer operating systems.
AT&T contends that the agreement should only address OSS development costs for the Idaho
jurisdiction, and requests that "it be made clear that only the Idaho proportionate share of the total
gateway development costs . . . be considered in this arbitration agreement." AT&T Petition, p. 31.

We agree that this point can benefit from clarification. The agreement between U S WEST and
AT&T, over which this Commission has jurisdiction, relates to services within Idaho. Accordingly, it
is appropriate that the OSS costs covered by the agreement are limited to Idaho-specific costs and to
the Idaho proportionate share of regional costs. The agreement should specify that the competing

carrier’s responsibility for OSS development and implementation costs is limited to the Idaho
proportionate costs.

5. Other Issues.
(a) Issue 29—use of ADR process rather than BFR process.

AT&T asks clarification of the means to resolve disputes over existing tariff conditions or restrictions.
AT&T Petition, p. 52. The First Order provides that taniff disputes will be resolved through a "Bona
Fide Request" (BFR) process rather than an ADR process.

We believe an ADR process is better to resolve disputes over tariff conditions and restrictions, and the
interconnection agreement should include this modification from the First Order.

(b) Issue 17-NID indemnification clause.

AT&T objects to the specific NID indemnification provisions required by the First Order, citing a
conflict with the general indemnification language in another part of the agreement. There can be,
however, a valid need for a separate indemnification provision for a specific circumstance, in which
case the general provision would be controlled by the specific. The First Order addresses situations
where AT&T must provide additional protectors to use the U S WEST NID. AT&T has the
alternative of making a NID-to-NID connection, in which case the general indemnification clause
would apply. Once AT&T chooses to make physical changes to the U S WEST NID, which it would
presumably do to save costs, it is appropriate to assign to it the greater risks involved.

We have reviewed each of the issues raised by AT&T in its Petition for Review, and have discussed
only those issues on which adjustment or clarification should be made. It is the Commission’s

http://www.puc.state.id.us/orders’fON27236 HTM 7/13/98
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understanding that with this Order all disputed issues have been resolved by the arbitration process.

The parties should be able to complete their final agreement and submit it to the Commission pursuant
t0 47 U.S.C. «252(c).

-~ ORDER

IT IS HEREBY ORDERED that the five orders of the arbitrator, as modified or clarified by this
Order or Order No. 27050, constitute the resolution by arbitration of disputed issues pursuant to

Section 252(b) of the Telecommunications Act. This Order also resolves all issues raised by AT&T
and U S WEST in their Petitions for Review.

THIS IS A FINAL ORDER ON ARBITRATION. Any person interested in this Order may petition
for reconsideration within twenty-one (21) days of the service date of this Order. Within seven (7)

days after any person has petitioned for reconsideration, any other person may cross-petition for
reconsideration. See Idaho Code * 61-626.

DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this day of December 1997.
DENNIS S. HANSEN, PRESIDENT

RALPH NELSON, COMMISSIONER

MARSHA H. SMITH, COMMISSIONER

ATTEST:
Myrna J. Walters

Commission Secretary
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DECISION

L INTRODUCTION

A. SUMMARY

in this Decision the Department of Public Utility Control (Department) orders the
Southern New England Telephone Company and the New York Telephone Company to
file proposed tariffs for rebundled network element offerings. The proposed tariffs will
be applicable only for use in serving residential customers and small business (nonPBX
and nonCentrex) customers and will only be available for a period of five years from the
date of effectiveness, with a possibility of an extension for a period of not longer than
three years. The narrowly tailored availability of this product is intended to promote
competition in the residential and small business markets. The Department also rules
the subject of extended loops, proposed by Cablevision Lightpath - CT, Inc., as outside
the scope of this proceeding.

B. PROCEDURAL FRAMEWORK

By Request for Written Comments dated March 17, 1998 (Request) the
Department of Public Utility Control (Department) requested written comment from all
interested parties regarding the provisioning practices of incumbent local exchange
carriers (ILEC), specifically the Southern New England Telephone Company (Telco)
and New York Telephone Company (NYTel) concerning network elements and facilities.

This investigation was initiated in partial response to a petition (Petition) filed by
the Southern New England Telephone Company (Telco) to reopen its Agreement for
Network Interconnection and Resale between the Telco and MCimetro ATS, Inc. (MCI)
(Agreement) regarding combinations of unbundled elements.! The Telco sought to
reopen these provisions of the Agreement in light of the Eighth Circuit Court's Opinion in
lowa Utilities Board v. Federal Communications Commission, 120 F.3d 753 (Eighth Cir.
1997), cert. granted, 118 S.Ct. 879 (1998), and lowa Utilities Board v. Federal
Communications Commission, Order on Petitions for Rehearing (Eighth Cir. October 14,
1997) vacating that portion of the Federal Communications Commission's (FCC) First
Report and Order requiring incumbent local exchange catriers ILECs to combine
unbundled elements. At the time the Petition was filed, the Department delayed its
response, instead taking the issue under advisement without acting on the Telco's
request, effectively making no judgment on the issues presented in the Petition.

The Petition did however, raise a number of issues which the Department
believes merit some further exploration before it can rule on the merits, .irrespective of
the procedural questions raised by a request to intervene on behalf of a party to an
arbitrated proceeding. To the question of merit, the Department has not previously
determined in any proceeding: a) the need for “rebundled network elements” or
“Unbundied Network Element-Platforms” (UNE-P) to facilitate competition, b) the
statutory authority available to the Department if it determined such offerings were

1 Telco Motion to the Department of Public Utility Control dated November 14, 1997.
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needed, or c) whether making such offerings available would be in the long-term best
interest of the general public and/or competition. Accordingly, the Department on
February 1, 1998, initiated the instant proceeding to investigate the issues noted above.
This proceeding, however, will not address the procedural issues raised by the Telco in
its Petition, but will provide the policy foundation needed for the Department to respond.

C. STATUTORY FRAMEWORK
1. Public Act 94-83

On July 1, 1994, Public Act 94-83, An Act Implementing the Recommendations
of the Telecommunications Task Force (Act),2 became Connecticut law. The Act was a
broad strategic response to the changes facing the telecommunications industry in
Connecticut. The technological underpinnings, the framework for a more participative,
and ultimately more competitive, telecommunications market, and the role of regulation
envisioned by the legislature are essential to the future realization and public benefit of
an “Information Superhighway” in Connecticut.

At the core of the Act are the principles and goals articulated therein. In
particular, General Statutes of Connecticut (Conn. Gen. Stat.) § 16-247a provides in
pertinent part:

Due to the following: affordable, high quality telecommunications services
that meet the needs of individuals and businesses in the state are
necessary and vital to the welfare and development of our society; the
efficient provision of modern telecommunications services by mulitiple
providers will promote economic development in the state; expanded
employment opportunities for residents of the state in the provision of
telecommunications services benefit the society and economy of the state;
and advanced telecommunications services enhance the delivery of
services by public and not-for-profit institutions, it is, therefore, the goal of
the state to (1) ensure the universal availability and accessibility of high
quality, affordable telecommunications services to all residents and
businesses in the state, (2) promote the development of effective
competition as a means of providing customers with the widest possible
choice of services, (3) utilize forms of regulation commensurate with the
level of competition in the relevant telecommunications service market, (4)
facilitate the efficient development and deployment of an advanced
telecommunications infrastructure, including open networks with maximum
interoperability and interconnectivity, (5) encourage shared use of existing
facilities and cooperative development of new facilities where legally
possible, and technically and economically feasible, and (6) ensure that
providers of telecommunications services in the state provide high quality
customer service and high quality technical service.

Conn. Gen. Stat. § 16-247a (a).

2 The Act was later codified into the General Statutes of Connecticut (Conn. Gen. Stat.). In particular,
see Conn. Gen. Stat. §§ 16-247a-16-247k.
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The central premise of the Act was the belief that broader participation in the
Connecticut telecommunications market will be more beneficial to the public than will
broader regulation. It is significant, however, that the Act does not chart a detailed plan
for realization of its goals and compliance with its principles. Rather, the Act entrusts
the Department with the responsibility of implementing both the letter and spirit of its
important provisions, and endows the Department with broad powers and procedural
latitude as it seeks to achieve the legislative goals through the facilitation of the
development of competition for all telecommunications services.

in light of the Act, the Department must redirect its future efforts to facilitate
market conditions and create regulatory conditions that will maximize the benefits of
future competition for the user public of Connecticut. As articulated by the Department
in Docket No. 94-05-26, General Implementation of Public Act 94-83, the passage of
Public Act 94-83 places the Department and the telecommunications industry at an
unprecedented point in Connecticut regulatory history with an opportunity to define a
markedly different future for Connecticut telecommunications. That future is not
predetermined by the legislation nor preempted by the wishes of a single party or group.

The Department subsequently established a framework for the implementation of
Public Act 94-83 that allowed it the opportunity to fully and publicly explore all the
alternatives available to it under the terms and conditions of the legislation and establish
therefrom appropriate regulatory mechanisms to reflect legislative intent. Through such
means the concerns and proposals of the industry and other interested parties continue

to be fully examined and the Department ensures that the interests of the public are
satisfied.

2. The Telecommunications Act of 1996

Public Act 94-83 and the policy decisions adopted by the Department were
conceived to be compliant with the generally accepted interpretations of the
Telecommunications Act of 1934 and attendant rulings of the Federal Communications
Commission (FCC). However, on February 8, 1996, the United States Congress
enacted The Telecommunications Act of 1996 (Telcom Act) amending Title 47 of the
United States Code and the principal laws governing the conduct of the
telecommunications industry. The scope of change presented to the statutory
foundation of the telecommunications industry by the Telcom Act was significant as it
presumed change to the operational environment of the industry at such a magnitude
that it directly challenged many of the companion rules and regulations employed by
state commissions and required further revision at the state level. Consequently, the
Department has been required to review competitive policies adopted under Public Act

94-83 to ensure that they comport with those contained 47 U.S.C. § 261(b) and 47
U.S.C. § 261(c).

Since May, 1996 the Department has supplemented its Public Act 94-83
responsibilities with a series of initiatives directed at implementing specific portions of
the Telcom Act. These include approving interconnection agreements, conducting
arbitration proceedings, reforming access charges, setting wholesale prices for
telecommunications services and unbundied network elements, establishing funding
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rules for universal service, lifeline and telephone relay services. Additionally, the
Department has revised certain rules previously adopted governing pay telephone
service operators, and cable television unbundling requirements to bring them into
compliance with federal prescriptions

As part of its implementation of the Telcom Act, the Department has established
provisioning conditions and pricing terms for individual unbundied elements in its April
23, 1897 Decision in Docket No. 96-09-22, DPUC Investigation into the Southern New
England Telephone Company Unbundled Loops, Ports and Associated Interconnection
Arrangements and Universal Service Fund in Light of the Telecommunications Act of
1996, and approved product descriptions and cost studies supporting such elements in
its May 20, 1998 Decision in Docket No. 97-04-10, Application of the Southern New
England Telephone Company for Approval of Total Service Long Run Incremental Cost
Studies and Rates for Unbundled Elements.

While the above-referenced Decisions were issued within the context of the
Department's implementation of the Telcom Act, this proceeding investigates whether
the Department can and should establlsh carefully tailored pro-competitive policies
under its own initiative.

n SCOPE OF THE PROCEEDING

The Department initiated this Docket as an uncontested proceeding for the
expressed purpose of determining whether the General Statutes of Connecticut offer an
alternative statutory platform to the Telcom Act and, if so, do the merits of rebundling
warrant invoking that statutory authority to make rebundling available to prospective
users. On March 17, 1998 the Department solicited comments from interested parties
on four questions:

e Would a state order requiring the provision of rebundled network
elements assembled by a telephone company be necessary to further
competition in the provision of telephone exchange service or
exchange access?

e Does Conn. Gen. Stat. § 16-274b(b) provide a legal basis for ordering
the provision of rebundled network elements assembled by a
telephone company?

o Would a state order requiring the provision of rebundled network
elements assembled by a telephone company be inconsistent with
Part il of Title Il of the Communications Act of 1934, as amended by
the Telecommunications Act of 19967

e To what extent would the provision of shared transport by telephone
company to a competitive local exchange carrier (CLEC), under the
Federal Communications Commission's (FCC) First Report and
Order, CC Docket No. 96-98, Implementation of the Local Competition
Provisioning in the Telecommunications Act of 1996, supply
functionality equivalent to that of a rebundied network element
platform assembled by a telephone company? Contrast your
expectations of the functionality of these products from the standpoint
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of a CLEC.
March 17, 1998 Request For Written Comments, p. 1.

in response to the Request, the Department received written comments from the
Telco, NYTel, Office of Consumer Counsel (OCC), AT&T Communications of New
England (AT&T), Cablevision Lightpath -'CT, Inc. (Lightpath), MCI Telecommunications
corporation (MCI), and Sprint , Communications Company, L.P. (Sprint). Reply
Comments were filed by the Telco, NYTel, OCC, AT&T, Sprint and WorldCom, Inc.
(WorldCom).

. POSITIONS OF THE PARTIES
A. OFFiCcE OF CONSUMER COUNSEL
1. Competitive Need

OCC encourages the Department to require the Telco to provide UNEs to
requesting carriers in any combination that is technically feasible, will not impair the
ability of other carriers to obtain access to unbundled networks or to interconnect with
the Telco. According to OCC, such action will enhance competition and promote
consumer welfare. OCC asserts that CLECs are likely to have neither the facilities nor
the access to the Telco’s network necessary to combine network elements to provide
services to customers. OCC suggests that the Telco is wrong to imply that the CLECs
should not attempt to maximize their opportunities to enter the market by minimizing
their costs. In the opinion of OCC, all parties attempting to enter this market face risk
and costs that are impossible to predict or avoid. OCC proposes that the Department
extend rebundling obligations to combinations ordinarily found in the Telco’s network as
well as any other requested combination that is technically feasible, thereby providing
new and creative combinations that will further the Telcom Act's goal of increasing
innovation in telecommunications services in Connecticut. OCC Comments, p. 1; OCC
Reply Comments, p. 2.

2, Statutory Authority

OCC maintains that the Department has the authority under Connecticut law to
order the Telco to provide combinations of network elements. According to OCC, Public
Act 94-83 requires the Telco to provide reasonable nondiscriminatory access to all
equipment, facilities and service necessary to provide telecommunications services to
its customers and that the Department has the necessary power to effectuate that goal.
The OCC expresses the belief that the Department should take advantage of this
opportunity to require rebundling of network elements and thereby further competition
and promote consumer welfare. OCC Comments, p. 1.

3. Regulatory Constraint



